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Facts and Issues Summarizeda

In 2001, after setting up surveillance of a sus-
pected drug transaction, police officers in Boston,
MA, seized four plastic bags containing a substance
believed to be cocaine from a suspected drug buyer.
The police arrested the suspected drug buyer and sell-
ers, including Luis Melendez-Diaz, and placed them
in a police car for transport to the police station. After
the passengers were taken into the station, the officers
found 19 plastic bags containing a similar substance
in the partition between the front and back seats of
the police car. All 23 plastic bags were submitted
to the state crime laboratory for analysis of the sub-
stance. The police charged Luis Melendez-Diaz in
Massachusetts state court with distributing cocaine,
in connection with the four bags seized from the sus-
pected drug buyer, and with trafficking an amount of
cocaine within a specific weight range, in connection
with the 19 plastic bags recovered from the partition
in the police car.

At the trial, the prosecution introduced the labora-
tory reports of the state forensic analysts that identi-
fied the substance in the 23 plastic bags seized by the
Boston police as cocaine and reported the total weight
of the evidence. Consistent with Massachusetts law,
the reports were in the form of an affidavit, signed
by the forensic laboratory analysts before a notary
public. The prosecution did not call the analysts to
testify, and relied on the forensic reports to prove
that the substance was cocaine of a certain weight.
The defense objected, arguing that the analysts were
required to testify in person and that the admission of
the forensic reports without the testimony of the ana-
lysts violated Melendez-Diaz’s right to confrontation
as ensured by the Sixth Amendment to the US Con-
stitution. The trial court overruled the objection and
admitted the forensic reports in accordance with state
law as “prima facie evidence of the composition . . .

and net weight” of the analyzed substance. Melendez-
Diaz was convicted of the charges and appealed his
convictions.

The Massachusetts Court of Appeals affirmed the
convictions, relying on a prior state court decision
holding that the Sixth Amendment did not require the
in-court testimony of the analysts for the admission
of the forensic reports. The Massachusetts Supreme
Court denied review in the case and Melendez-Diaz
appealed to the US Supreme Court.

The US Supreme Court reversed the convic-
tions, holding that the admission of the forensic
reports violated Melendez-Diaz’s Sixth Amendment
right to confront the witnesses against him. Writ-
ing for the majority, Justice Scalia determined that
the case involved a straightforward application of
the Court’s holding in Crawford v. Washington [1].
Because the forensic reports fell within the “core
class of testimonial statements,” the analysts were
“witnesses” for purposes of the Sixth Amendment,
entitling the defendant to “be confronted with” them
at the trial [2]. The admission of the forensic reports
without the in-court testimony of the analysts vio-
lated Melendez-Diaz’s Sixth Amendment right to
confrontation. The judgment of the state court was
reversed, and the case was remanded for further pro-
ceedings consistent with the Supreme Court’s opin-
ion. On remand, the Appeals Court of Massachusetts
reversed the convictions, holding that the violation
of Melendez-Diaz’s right to confrontation was not
a harmless error because “the only material evi-
dence that the substances were cocaine, and that
they weighed specific amounts, was contained in the
(forensic reports)” which had been improperly admit-
ted [3].

Discussion

The Sixth Amendment of the US Constitution pro-
vides seven basic rights to the accused in crimi-
nal prosecutions,b including the right “to be con-
fronted with the witnesses against him”.c This right is
referred to as the right to confrontation, and the provi-
sion is known as “the Confrontation Clause.” In 2004,
the decision of the US Supreme Court in Crawford
v. Washington [4] heralded a fundamental shift in the
interpretation of the Confrontation Clause [5].d For
decades, courts had equated the constitutional right to
confrontation with a rule of evidence, generally hold-
ing that the underlying purpose of the constitutional
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guarantee of confrontation was to ensure that reli-
able evidence was presented in the court. Therefore,
if the evidence was deemed “trustworthy” through a
showing of reliability, the constitutional protection
of confrontation was satisfied without the in-court
questioning of the witness who was the source of
the evidence. This effectively merged the Confronta-
tion Clause with the rules of evidence concerning
hearsay; and with limited exceptions, if out-of-court
statements were deemed admissible under the rules
of evidence governing hearsay, the Confrontation
Clause did not require the in-court testimony of the
declarant. This now-rejected theory of the purpose of
the right to confrontation and the approach to deter-
mining the application of the Confrontation Clause
was explained by the Supreme Court’s decision in
Ohio v. Roberts:

[A non-testifying witness’s] statement is admissible
only if it bears adequate “indicia of reliability.”
Reliability can be inferred without more in a case
where the evidence falls within a firmly rooted
hearsay exception. In other cases, the evidence
must be excluded, at least absent a showing of
particularized guarantees of trustworthiness [6].

State and federal courts easily applied the Roberts
test using the hearsay exceptions provided by rules
of evidence and other hearsay exceptions recognized
by case law.

In Crawford, the Court revisited the Confronta-
tion Clause, discerning a purpose consistent with
the procedural nature of the rights provided in the
Sixth Amendment. The right to confrontation was
not satisfied merely by considering the “reliability”
of the statements to be presented; the right to con-
frontation required the reliability of the statements to
be assessed by a particular procedure – by the in-
court presentation of witness testimony subjected to
the rigors of cross-examination [7]. The prosecution
must present the live testimony of its witnesses in
court and the witnesses must be subject to cross-
examination. For out-of-court statements, the Court
effectively discarded the Roberts teste and adopted
a new standard: the prosecution is barred by the
Confrontation Clause from introducing “testimonial”
evidence against the defendant unless the witness is
unavailable and the defendant had a prior opportu-
nity for cross-examination – the core requirement of
confrontation [8]. Although Crawford applied a very
clear procedure (in-court presentation of the witness’

testimony or, for unavailable witnesses, a prior oppor-
tunity for cross-examination), the Supreme Court did
not comprehensively define “testimonial” evidence,f

and the determination of the exact parameters of the
term was left to the lower courts.g

In Melendez-Diaz, the Supreme Court resolved
conflicting lower court decisions concerning foren-
sic laboratory reports and whether such reports were
“testimonial” evidence subject to the protections of
the Confrontation Clause. In a straightforward and
brief discussion, the majority opinion identified the
laboratory reports as “testimonial statements” based
on their form as affidavits and their purpose under
state law of providing “prima facie evidence of the
composition, quality, and net weight” of the sub-
stance analyzed, rendering the reports “functionally
identical to live, in-court testimony, doing ‘pre-
cisely what a witness does on direct examination’ [9].
Therefore, the Sixth Amendment guarantee to a crim-
inal defendant of the right to confront the witnesses
against him rendered the laboratory reports inadmis-
sible unless the analyst appeared at trial, or, if the
analyst was unavailable, the defendant had a prior
opportunity for cross-examination. In the remainder
of the majority opinion, Justice Scalia addressed the
arguments of the prosecution and the dissent, dis-
puting the assertions that the holding would have a
cataclysmic effect on the criminal justice system by
altering “90 years of settled jurisprudence” [10]. The
holding, he countered, was the result of the faith-
ful application of the Court’s decision in Crawford
and it was the dissent that was seeking to overrule
this controlling precedent to resurrect the inherently
unpredictable Roberts standard.h

The Court’s opinion in Melendez-Diaz firmly
rejected the notion that forensic laboratory analysts,
or expert witnesses of any kind, were exempt from
the protections of the Confrontation Clause. The
Court refuted the classification of forensic analysts
as “nonaccusatory” witnesses, finding no support for
such a distinction in the Sixth Amendment itself or
in prior case law [11]. Similarly, the Confrontation
Clause did not contain a distinction for “ordinary” or
“conventional” witnesses that would exclude expert
witnesses from its reach [12]. The Court found the
argument concerning the purported nature of the test-
imony – neutral, scientific testing – to be an effort
to restore the Roberts “reliability” approach aban-
doned in Crawford [13]. Although not necessary to
the holding,i Justice Scalia did dispute that forensic



Melendez-Diaz v. Massachusetts 3

reports were as neutral or as reliable as the prose-
cution had asserted, discussing both the findings of
systemic bias pressures contained in the report of the
National Research Council of the National Academy
of Science, Strengthening Forensic Science in the
United States: A Path Forward [14], and the serious
deficiencies found in the forensic evidence used in
criminal trials as reported by several law review stud-
ies [15]. Given the exercise of judgment and the risk
of error inherent in analyzing substances, the Court
concluded that “there is little reason to believe that
confrontation will be useless in testing the analysts’
honesty, proficiency, and methodology – the features
that are commonly the focus in the cross-examination
of experts” [16].

The Court also rejected the assertion that forensic
reports qualify as “business records,” and held that
even if the reports did qualify as business records,
the analysts would still be subject to confrontation.
The “business record” distinction is found in rules
of evidence and case law as an exception to the
general rule barring out-of-court statements (hearsay).
The exception permits the introduction of documents
kept in the regular course of business if these were
not produced for use at trial. Since the forensic
reports in this case were created on a request of
law enforcement, specifically for use in a criminal
prosecution, these would not qualify for admission
under the rules of evidence. However, the Court
stressed that the rules of evidence are separate from
the Confrontation Clause and that admission under
the rules of evidence does not exempt testimonial
evidence from the reach of the Confrontation Clause.
The forensic reports in this case were testimonial –
the statements of the analysts that were contained
in the report “would serve as substantive evidence
against the defendant whose guilt depended on the
[nature of the substance tested by the analyst]” [17] –
and the Sixth Amendment required that they be
subject to confrontation [18].

In addition, the Court countered the argument that
the right to confrontation was satisfied by the defen-
dant’s ability to subpoena the analyst by noting that
the subpoena power is necessary for the “right to
compulsory process” applicable to witnesses for the
defense and not a substitute for the separate “right
to confrontation” applicable to the prosecution’s wit-
nesses [19]. The dissent’s assertion of this argument
was particularly weak given the extensive discus-
sion within the dissenting opinion of the possible

difficulties in securing the attendance of analysts
(“erratic, all-too-frequent instances when a partic-
ular laboratory technician . . . simply does not or
cannot appear”), while simultaneously asserting that
“the laboratory analysts are not difficult . . . to com-
pel” [20].

In disputing the notion that its holding would have
widespread, deleterious effects on criminal prosecu-
tions nationwide, the Court noted that the notice-
and-demand statutes in effect in several states were
workable, constitutional schemes for implementing
the defendant’s right to confrontation with respect
to forensic analysis. “[N]otice-and-demand statutes
require the prosecution to provide notice to the defen-
dant of its intent to use an analyst’s report as evidence
at trial, after which the defendant is given a period
of time in which he may object to the admission of
the evidence absent the analyst’s appearance live at
trial” [21].

Conclusion

Melendez-Diaz v. Massachusetts ultimately involved
the straightforward application of the Supreme
Court’s prior decision in Crawford v. Washington.
It held that the admission of forensic reports, with-
out the accompanying live testimony of the analyst,
violated the defendant’s Sixth Amendment right to
confront the witnesses against him. It settled the ques-
tion of whether forensic analysts (and other expert
witnesses) were a category of witnesses beyond the
meaning and purpose of the Confrontation Clause.
The Court rejected the notion that expert wit-
nesses are “nonaccusatory,” “unconventional,” not
“ordinary,” or exempt from the crucible of cross-
examination because of the nature of their work. In
a commentary that should have surprised no forensic
analyst or legal practitioner, the Court emphasized
that forensic evidence is not uniquely immune from
the influences that affect any witness testimony: bias,
dishonesty, mistake, and fraud. Therefore, it could not
be immune from the process mandated by the Sixth
Amendment to ensure reliability: confrontation.

End Notes

a. The facts and procedural history of the case are
discussed in the Court’s decision. Melendez-Diaz v.
Massachusetts, 129 S.Ct. 2527, 2530–2531 (2009).
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b. “In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an
impartial jury of the state and district wherein the
crime shall have been committed, which district shall
have been previously ascertained by law, and to be
informed of the nature and cause of the accusation;
to be confronted with the witnesses against him; to
have compulsory process for obtaining witnesses in
his favor; and to have the assistance of counsel for
his defense.” U.S. Const. amend. VI.

c. The Confrontation Clause of the Sixth Amend-
ment provides “In all criminal prosecutions, the
accused shall enjoy the right . . . to be confronted
with the witnesses against him . . ..” The right to con-
frontation includes the right to be present when the
witness testifies (Kentucky v. Stincer, 482 U.S. 730,
739–740 (1987)); the rights to see, to hear, and to
be seen by the witness (Maryland v. Craig, 497 U.S.
836, 846–847 (1990)); and an adequate opportunity
to cross-examine the witness (Davis v. Alaska, 415
U.S. 308, 316–318 (1974)).

d. An excellent explanation of this shift in interpre-
tation is provided in the following article, authored
by the attorney who served as counsel before the
Supreme Court for both Mr. Crawford and Mr.
Melendez-Diaz. Fisher, J.L. Preface: reclaiming crim-
inal procedures, Georgetown Law Journal Annual
Review of Criminal Procedure 38, iii–xvii.

e. The Crawford decision did not expressly over-
rule Roberts, but the Supreme Court’s subsequent
decision in Davis v. Washington, 547 U.S. 813, 825
n.4 (2006), made it clear that Roberts had been over-
ruled.

f. The Court did note that the term “applies at a
minimum to prior testimony at a preliminary hearing,
before a grand jury, or at a former trial; and to police
interrogations.” 541 U.S. at 68.

g. The Court acknowledged the uncertainty that
would result from its refusal to provide a compre-
hensive definition for “testimonial.” 541 U.S. at 68
n. 10.

h. 129 S.Ct. at 2533; 541 U.S. at 68 n. 10 (“the
Roberts test is inherently, and therefore permanently,
unpredictable.”).

i. 29 S.Ct. at 2537 n. 6 (noting the same constitu-
tional right to confrontation would apply to a witness
with “the scientific acumen of Mme. Curie and the
veracity of Mother Theresa”).
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